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such conditioning discriminatorily af-
fects the rights of women employees,
and that ‘“head of household’ or ‘‘prin-
cipal wage earner” status bears no re-
lationship to job performance, benefits
which are so conditioned will be found
a prima facie violation of the prohibi-
tions against sex discrimination con-
tained in the act.

(d) It shall be an unlawful employ-
ment practice for an employer to make
available benefits for the wives and
families of male employees where the
same benefits are not made available
for the husbands and families of female
employees; or to make available bene-
fits for the wives of male employees
which are not made available for fe-
male employees; or to make available
benefits to the husbands of female em-
ployees which are not made available
for male employees. An example of
such an unlawful employment practice
is a situation in which wives of male
employees receive maternity benefits
while female employees receive no such
benefits.

(e) It shall not be a defense under
title VIII to a charge of sex discrimina-
tion in benefits that the cost of such
benefits is greater with respect to one
sex than the other.

(f) It shall be an unlawful employ-
ment practice for an employer to have
a pension or retirement plan which es-
tablishes different optional or compul-
sory retirement ages based on sex, or
which differentiates in benefits on the
basis of sex. A statement of the Gen-
eral Counsel of September 13, 1968, pro-
viding for a phasing out of differentials
with regard to optional retirement age
for certain incumbent employees is
hereby withdrawn.

§1604.10 Employment policies relating
to pregnancy and childbirth.

(a) A written or unwritten employ-
ment policy or practice which excludes
from employment applicants or em-
ployees because of pregnancy, child-
birth or related medical conditions is
in prima facie violation of title VII.

(b) Disabilities caused or contributed
to by pregnancy, childbirth, or related
medical conditions, for all job-related
purposes, shall be treated the same as
disabilities caused or contributed to by
other medical conditions, under any
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health or disability insurance or sick
leave plan available in connection with
employment. Written or unwritten em-
ployment policies and practices involv-
ing matters such as the commence-
ment and duration of leave, the avail-
ability of extensions, the accrual of se-
niority and other benefits and privi-
leges, reinstatement, and payment
under any health or disability insur-
ance or sick leave plan, formal or in-
formal, shall be applied to disability
due to pregnancy, childbirth or related
medical conditions on the same terms
and conditions as they are applied to
other disabilities. Health insurance
benefits for abortion, except where the
life of the mother would be endangered
if the fetus were carried to term or
where medical complications have aris-
en from an abortion, are not required
to be paid by an employer; nothing
herein, however, precludes an employer
from providing abortion benefits or
otherwise affects bargaining agree-
ments in regard to abortion.

(c) Where the termination of an em-
ployee who is temporarily disabled is
caused by an employment policy under
which insufficient or no leave is avail-
able, such a termination violates the
Act if it has a disparate impact on em-
ployees of one sex and is not justified
by business necessity.

(d)(1) Any fringe benefit program, or
fund, or insurance program which is in
effect on October 31, 1978, which does
not treat women affected by preg-
nancy, childbirth, or related medical
conditions the same as other persons
not so affected but similar in their
ability or inability to work, must be in
compliance with the provisions of
§1604.10(b) by April 29, 1979. In order to
come into compliance with the provi-
sions of 1604.10(b), there can be no re-
duction of benefits or compensation
which were in effect on October 31,
1978, before October 31, 1979 or the expi-
ration of a collective bargaining agree-
ment in effect on October 31, 1978,
whichever is later.

(2) Any fringe benefit program imple-
mented after October 31, 1978, must
comply with the provisions of
§1604.10(b) upon implementation.

[44 FR 23805, Apr. 20, 1979]
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